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Introduction 
 
In Hong Kong, there are primarily two routes – civil and criminal – by which a victim who has 
suffered harm (physical, psychological or sexual) can seek compensation.   
  
In civil claims, the guidelines on which the Hong Kong courts rely to grant damages for pain 
and suffering (especially physical injuries), loss of amenities and injury to feelings (for sexual 
harassment cases) are relatively well-established.  In contrast, the way the courts assess 
psychiatric and psychological harm is less than ideal: only clinically diagnosed conditions are 
recognised, and the court’s practice is to award damages for this type of harm under the 
general heading of pain and suffering or aggravated damages.  Psychiatric and 
psychological harm are not standalone categories for awarding damages.  
 
Under Hong Kong criminal law, victims can rely on either the statutory Criminal and Law 
Enforcement Injuries Compensation Scheme, or the court’s discretionary criminal 
compensation orders, but the maximum compensation that can be awarded under either 
regime is relatively low. 
 
This report sets out details of the relevant civil and criminal law principles.  We set out in the 
appendices the key Hong Kong cases over the past 15 years.  
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HONG KONG 

1. CIVIL COMPENSATION  

The principle of awarding damages in tort is restitution in integrum, which is to provide 
compensation to put a person, who has suffered losses as a result of a tortious act, in the 
same position as he or she would have been in had the tortious act not taken place. 

The remedies that are available to a plaintiff depend on whether the tort alleged is performed 
intentionally (intentional tort) or whether it is a result of a lack of reasonable care (tort of 
negligence).  

The limitation period for an action for breach of duty (which includes intentional trespass to 
the person, including sexual assault, for the purpose of section 27 of the Limitation 
Ordinance1), negligence or nuisance where the damages claimed are in respect of personal 
injuries (physical or mental) is three years from the date on which the cause of action 
accrued or from the date of the plaintiff’s knowledge if that is later2.  See more at 1.8 below. 

 Intentional torts  

A key feature of an intentional tort is the state of mind of the wrongdoer – the tortious act 
must have been intentionally committed and the relevant consequence desired.   
 

 Trespass to the person  

Trespass to the person involves the direct and intentional application or threatened 
application of force or interference to a person’s body or liberty.  There are three types of 
trespass to the person. 

• Assault involves the apprehension of imminent harmful or offensive bodily contact 
which is created by the wrongdoer to the victim.  No actual physical contact is 
required to establish the tort.   

• Battery is the immediate infliction of unconsented and harmful or offensive physical 
contact with a person. There must be actual bodily contact. 

• False imprisonment is the restraint of liberty or confinement of a person.  

The above torts are actionable per se i.e. the plaintiff does not have to prove any damage or 
injury suffered as a result of the trespass.   

 Other intentional infliction of physical harm 

The case of Wilkinson v Downton3 provides that where a wilful act or statement made by a 
person such as threats and intimidation, causes a plaintiff physical harm or a recognised 
psychiatric illness such as nervous shock, that person could be liable in tort.  

The Wilkinson v Downton principle was applied in Hong Kong in a case where the assignee 
of a property subjected the registered owner of the premises to intimidation.  The assignee 
uttered threats of violence on the owner and his family members.  The agents of the owner 
were assaulted afterwards, such that it was reasonable for the owner to apprehend imminent 
danger that the threats were capable of being executed.  As a result he suffered fear and 

                                                
1 A v Hoare [2008] 1 AC 844 (House of Lords case); applied in Wang Xi v Lee Pok Hok Andrew [2012] 1 HKLRD 1134 
2 Limitation Ordinance (Cap. 347) Section 27(4) 
3 Wilkinson v Downton [1897] 2 QB 57 
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depression which caused his attempts to commit suicide.  The court held that the threats and 
acts of disturbance constituted actionable trespasses to the person4. 

 Torts of negligence 

The tort of negligence is the failure to exercise reasonable care that the circumstances 
demand, resulting in injury or damage.  A plaintiff who suffers personal injury has the right to 
make a negligence claim against the wrongdoer for compensation if the following elements 
of the tort of negligence can be established.    

 Requirements of the tort of negligence 

The plaintiff has to prove, on a balance of probabilities, that: 
 

• Duty: there is a duty of care owed by the defendant to the plaintiff in the particular 
circumstance, taking into account the foreseeability of damage or injury, the 
relationship of proximity between the plaintiff and the defendant, and whether it is 
fair, just and reasonable to impose such a duty;    

 
• Breach: the defendant’s conduct falls below the required standard of care; and 

 
• Causation: the damage or injury is caused by the breach of the duty. 

 
 Employer’s duty of care 

Employers owe a non-delegable common law duty of care to their employees and will be 
liable for any physical or psychiatric injury suffered by an employee as a result of a breach of 
this duty.  This duty includes the provision of (i) competent staff, (ii) a safe place to work, (iii) 
a safe system of work and (iv) proper plant and equipment.  An employee is entitled to make 
a negligence claim where the employer fails to take reasonable care in the performance of 
its duties. 

An employer is vicariously liable for a tort committed by its employees if the tort is committed 
in the course of employment. 

 Damages for intentional torts and torts of negligence  

See Appendix 1 for case law specific to domestic helper cases. 

 Financial loss  

1.3.1.1. Pre-trial financial loss  

A plaintiff can claim for pecuniary loss suffered from the date of the incident up to the date of 
the trial.  Pre-trial financial loss, which is also known as special damages, would include loss 
of income and medical expenses incurred.   

• The claim for loss of income includes wages and salary, profits, additional earnings 
including bonuses and other material benefits such as allowances. 

• Medical and related expenditure have to be reasonably necessary to the treatment of 
the plaintiff.  The court is prepared to grant damages for Chinese medical treatment 

                                                
4 Wong Kwai Fun v Li Fung [1994] HKLY 688 
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such as herbal medicine or the attentions of a bone-setter, even where there is an 
overlap with conventional medicine and treatment5.   

The court would also compensate the plaintiff’s family members who have provided pre-trial 
care, or award damages to the plaintiff if he or she would have continued to provide care for 
family members had the plaintiff not lost the ability to do so due to the injury6.  Where a 
plaintiff’s ability to perform household chores is impaired, compensation may be granted 
even where there is no evidence that a housekeeper has been employed to undertake the 
work7.   

1.3.1.2. Post-trial financial loss  

Future pecuniary loss, for example loss of earnings, medical expenses and expenditure on 
post-incident special accommodation and equipment needed, is assessed and awarded to 
the plaintiff in a lump sum.   

When computing the total amount of compensation, the court would apply a multiplier to the 
plaintiff’s expected net annual loss, taking into account the time for which the disability would 
last (in the case of personal injury where future medical care is needed) and/or the number 
of years the plaintiff would have continued to work but for the injury (in the case of loss of 
earnings).  In arriving at the appropriate multiplier, the court will refer to the latest edition of 
the Hong Kong Personal Injury Tables which is a publication that sets out actuarial tables 
including (a) multipliers for pecuniary loss for life, (b) multipliers for loss of earnings to the 
relevant pension age, and (c) multipliers for loss of pension commencing from retirement 
age.  The multipliers are computed under different factors such as gender and retirement 
age, and the information is derived from the Hong Kong Government’s official statistical 
data.   

Loss of earning capacity may also be granted to a plaintiff who is expected to lose his or her 
present job in the future as a result of the injury.  For example, a warehouse labourer who 
was injured in a workplace accident received compensation for “any disadvantage in the 
labour market that the plaintiff might possibly have” even though he was able to return to 
work8.  The court accepted the expert evidence that there was "mild reduction in efficiency" 
in the plaintiff’s working capacity.   

 Non-financial loss  

1.3.2.1. Pain and suffering 

Damages are awarded under this head to compensate a plaintiff for the physical pain and 
mental distress suffered, pre-trial and in the future, as a result of the injury.  This is a type of 
subjective loss since it depends on the plaintiff’s awareness of his or her actual suffering.  
Embarrassment at one’s disability or disfigurement, anxiety and anguish suffered after an 
unpleasant incident may be claimed under this head of damages if such amounts to a 
clinically diagnosable mental problem. 

1.3.2.2. Loss of amenities 

A plaintiff can claim for loss of amenities which is a type of objective loss.  It compensates 
the plaintiff for the curtailment of his or her enjoyment of life due to the inability to pursue the 

                                                
5 Yu Ki v Chin Kit Lam [1981] HKLR 419 
6 Lam Chu v Tse Lum Wong [2004] HKEC 1149 
7 Kwok Hoi Wan Irene v Hospital Authority [2013] HKEC 1861 
8 Rai Shiva Krishna v Woo Loong Scaffolding Works Co Ltd [2018] HKCFI 488 
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activities he or she pursued beforehand.  The court would take into account hobbies and 
habits of a particular individual prior to the incident. 

This head of damages may cover various types of losses, including for example loss or 
impairment of one of the five senses, loss of mobility and sexual function etc.  In a case 
where a woman suffered from back and coccygeal injuries as a result of an accident, the 
court awarded higher-than-normal damages which were justified by special features of the 
circumstance, including the plaintiff’s young age, the prolonged bedbound period, her 
inability to carry her children and participate in their school activities, as well as the 
interference with her marital relationship since she declined to have sexual intercourse with 
her husband due to the fear of pain9.    

In rare cases, the court may also award damages representing the intangible value of the 
loss of employment if it is one that “gave this particular plaintiff self-esteem and that having 
regular employment was a matter of some pride to her which contributed to her self-
confidence in society10.  A plaintiff who had to quit her "dream job" as a flight cabin attendant 
received HK$120,000 for loss of congenial employment11. 

1.3.2.3. Approach in awarding damages for pain and suffering and loss of amenities  

In practice, damages for pain and suffering and loss of amenities are often assessed and 
made as a lump sum award.  The approach established in Hong Kong is as follows12:  

The court will compare the present case to previous cases that involve similar injuries, and 
consider special circumstances of the present case and special features of the plaintiff.  The 
tentative amount assessed will then be compared against a set of established guidelines to 
ensure consistency.  Where there is a departure from the general pattern, justifications will 
be provided.    

The Court of Appeal has laid down four categories against which the appropriate standards 
of awards would be assessed13: 

• Serious injury: “cases where the injury leaves a disability which mars general 
activities and enjoyment of life, but allows reasonable mobility to the victim, for 
example, the loss of a limb replaced by a satisfactory artificial device, or bad 
fractures leaving recurrent pain”. 

• Substantial injury: “extends to injuries which require treatment in hospital for many 
months and leave the victim with a much reduced degree of mobility, for example, a 
leg amputated from the thigh, so that an artificial leg cannot be used satisfactorily; or 
multiple injuries which leave a condition requiring regular treatment for the rest of the 
victim's life”. 

• Gross disability: “injuries which leave the victim with very restricted mobility or 
cause serious mental disability or behavioural changes. This bracket includes 
paraplegics who, particularly if young, can expect to be placed at the upper end of 
the bracket”. 

• Disaster: “where the victim requires constant care and attention and is incapable of 
ever leading or appreciating an independent adult life. This bracket includes 

                                                
9 Leung Lee Jasmine v Go Fresh (Hong Kong) Co Ltd [2016] HKEC 2338 
10 Lam Chu v Tse Lum Wong [2004] HKEC 1149 
11 Wong Sau Lai v Cathay Pacific Airways Ltd [2003] HKEC 1284 
12 Lau Che Ping v Hoi Kong Ironwares Godown Co Ltd [1988] 2 HKLR 650 
13 Lee Ting Lam v Leung Kam Ming [1980] HKLR 657 
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tetraplegics and those reduced to "living cabbages" or left with the mental age of very 
young children”. 

The range of awards for each category, first set out by the court in 198014, has been 
adjusted upwards over the years (to reflect inflation).  The range of awards was last revised 
by the Court of Appeal in 2002 and it remains with the Court of Appeal to review these 
figures.  It is however open to the trial court to award damages with reference to the Hong 
Kong Personal Injury Tables which get updated more frequently (with the latest version 
being 2016). 

Category  
 

199615 
Range set down by 
Court of Appeal 

200216 
Range set down by 
Court of Appeal 

201617 
Range set out in the 
Hong Kong Personal 
Injury Tables  
 

Serious injury 
 

HK$400,000 – 
HK$540,000 

HK$460,000 – 
HK$620,000 

HK$514,000 – 
HK$694,000 
 

Substantial injury  
 

HK$540,000 – 
HK$660,000 

HK$620,000 – 
HK$760,000 

HK$694,000 – 
HK$848,000 

Gross disability 
 

HK$660,000 – 
HK$1,000,000 

HK$760,000 – 
HK$1,150,000 

HK$848,000 – 
HK$1,284,000 

Disaster 
 

HK$1,000,000 – 
upwards 

HK$1,150,000 – 
upwards 
 

HK$1,284,000 - 
upwards 

 

Interesting commentary from the court arises from the landmark case of Erwiana 
Sulistyaningsih v Law Wan Tung (see also Appendix 1).  The defendant recently lost her 
appeal18 of the court’s assessment of damages for pain and suffering.  The defendant 
argued that because Ms Sulistyaningsih did not suffer any permanent physical disability, the 
court’s award of HK$450,000 was excessive and that it should have been well below the 
starting point for any award under the “serious injury” category (which starts at 
HK$514,000).  The judge rejected the cases that the defendant cited for comparison on the 
basis that those cases (awarding damages for pain and suffering in the region of 
HK$150,000) were outdated and what the victims had suffered were a “far cry” from what Ms 
Sulistyaningsih had to endure in terms of extent of injuries, severity and the circumstances in 
which the injuries were sustained. 

1.3.2.4. Psychiatric and psychological harm  

(NB. It is arguable that the current legal requirement for actionable injury (i.e. the 
requirement that mental harm has to amount to a recognisable psychiatric illness) is 
outdated and inappropriate, since there could be severe emotional harm that does not fall 
within a recognisable psychiatric injury classification.  A better tactic might be to argue for 
more aggravated damages, see below.) 

In Hong Kong, psychiatric and psychological harm is not considered as a separate head of 
damages, but will be taken into account when assessing the global award of damages under 
pain and suffering and loss of amenities.  Psychiatric injuries, such as post-traumatic stress 
                                                
14 Lee Ting Lam v Leung Kam Ming [1980] HKLR 657 
15 Leung On & Anor v Chan Pui Ki (an infant) [1996] 2 HKC 565 
16 Lawati Bhawani Bikram v Ting Kau Contractors Joint Venture [2002] HKEC 1211 
17 Personal Injury Tables Hong Kong 2016, Fourth Edition 
18 [2018] HKEC 1260 
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disorder (“PTSD”) and depressive disorder, must be identifiable clinical conditions supported 
by medical evidence in order to be awardable.  Damages cannot not be recovered for mere 
emotions such as grief, anguish, fear or panic without a clinically diagnosable and 
recognised mental illness.   

Below are examples of assault cases where, although physical injuries caused were minor, 
the court awarded damages under the head of pain and suffering and loss of amenities to 
compensate the plaintiffs for the psychiatric illness they suffered.  

• The defendant, a colleague of the plaintiff, assaulted the plaintiff causing minor 
physical injuries (including contusions and abrasion).  The court awarded 
HK$300,000 under the head of pain and suffering and loss of amenities because the 
plaintiff developed major psychiatric symptoms.  The plaintiff felt unsafe at work and 
at home, and was prevented from continuing with her career.  The plaintiff suffered 
from PTSD with moderate intensity, and was expected to suffer the symptoms 
indefinitely19.  

• The plaintiff was assaulted and pushed onto the ground by the defendant because 
the plaintiff attempted to take photos of the defendant as proof of his neglect of duties 
while at work as a security guard. The plaintiff’s arms were being forcibly squeezed 
and abdomen being punched.  Physical examination showed that only mild injury 
was caused (mild tenderness at lower back).  The plaintiff however suffered from 
adjustment disorder with mixed anxiety and depressed mood, and was awarded 
HK$200,00020.   

• The plaintiff claimed damages for personal injuries arising from an assault upon him 
by the defendant, which involved him being thrown against a wall resulting in injuries 
to his head, neck and back.  The plaintiff was at work as a carpark security guard 
when the assault occurred.  Physical injuries were minor (headache, dizziness, neck 
and back pain) but damages of HK$500,000 were awarded since the plaintiff suffered 
from PTSD, post concussional syndrome and depressive disorder21. 

1.3.2.5. Loss of society and services 

A family member of a plaintiff is also entitled to claim for statutory damages for loss of 
society under the Law Amendment and Reform (Consolidation) Ordinance (Cap. 23)22, the 
maximum amount being HK$150,000 in the case of catastrophic injury with absolute loss in 
visible, tangible and emotional form.  The court awarded HK$130,000 to the wife of a 
mentally-damaged construction worker, for the loss of physical contact, interaction and 
companionship between the spouses in advancing years23.  

A plaintiff can also make a statutory claim for loss of services24.  A victim in a road accident 
claimed for and was awarded HK$80,000 for the loss of services rendered to his dependent.  
The plaintiff, who was able to provide normal gratuitous services of a husband to his wife 
and family prior to the injuries, could no longer do so and had to be taken care of all the 
time25.  

 

                                                
19 Chung Lai Ha v Ching Mei Yee [2014] HKEC 96 
20 Luk Sung Fei Veronica v Chau Chung Shun [2012] HKEC 929 
21 Yan Kwok Yue v Dong Shu Kei Beau [2002] HKCU 112 
22 Law Amendment and Reform (Consolidation) Ordinance (Cap. 23) Section 20C(1) 
23 Chan Yuk v Dragages et Travaux Publixs (HK) Ltd [2000] 3 HKLRD 1 
24 Law Amendment and Reform (Consolidation) Ordinance (Cap. 23) Section 20C(4) 
25 Cheung Wai Ping v Chan Yuen Yee [2007] HKEC 254 
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 Specific damages for trespass to the person 

Where bodily harm is caused, the principles of assessment of damages in normal personal 
injury cases apply (see 1.3. above).  The plaintiff may also claim for the following damages 
in a case of trespass to the person. 

 Nominal damages 

As discussed, trespass to the person is actionable per se.  Where actual damage and injury 
could not be proved, the plaintiff may be able to recover a nominal sum of damages.   

The court awarded a nominal sum of $10,000 (under the head of pain and suffering and loss 
of amenities) to an employee who was pushed with great force by a customer.  The plaintiff 
only suffered contusion to her right shoulder and the court held that her orthopaedic 
condition and psychiatric condition were not caused by the accident26.  In another case 
where the plaintiff failed to provide documentary evidence in support of certain pre-trial 
expenditure, the court allowed a nominal sum (under the head of special damages)of $200 
for tonic food and $990 for travelling expenses27.  

 Aggravated damages   

Additional damages may be awarded to a plaintiff to compensate for his or her injured 
feelings of dignity and pride arising from the tortfeasor’s motives, conduct and manner when 
committing the trespass.  The court will take into account the defendant’s behaviour up to 
the conclusion of the trial, as well as the plaintiff’s conduct (e.g. aggravated damages may 
be reduced if the plaintiff has provoked the defendant). 

In a recent case where the plaintiff, a domestic helper, was wrongfully detained and 
continuously abused by her employer for almost a year, aggravated damages of 
HK$100,000 for false imprisonment and HK$70,000 for assault were awarded (on top of 
other heads of damages) despite the absence of serious injury because there was an injury 
to the plaintiff’s proper feelings of pride and dignity28.   

As a general point of observation from our review of the cases, the fact that the victim is a 
migrant worker (e.g. domestic helper) does not adversely affect the court’s assessment of 
damages.  It may in fact assist them in claiming a higher amount of aggravated damages.  In 
the judgments we have reviewed involving domestic helpers, the courts often award 
aggravated damages on the basis that the domestic helper victims were foreigners new to 
Hong Kong, had no social support and suffered a breach of trust arising from the employer’s 
abuse of position as a person in authority. 

 Exemplary damages 

Distinguishable from aggravated damages, exemplary damages are punitive in nature and 
may be awarded in limited circumstances, including where the defendant’s conduct was 
calculated to make a profit (not confined to money making in the strict sense) at the plaintiff’s 
expense and the defendant knew and believed that the benefit he would obtain by 
committing the tort would outweigh the adverse consequences that he may face if the 
plaintiff claimed against him for such wrongdoing29.  Exemplary damages are awarded only if 
compensatory damages are inadequate to punish and deter the defendant.  The court 
                                                
26 Wong Pou Yin Kennie v Maxim's Caterers Ltd [2012] HKEC 666 
27 Yip Kwok Shing v Fung Chau Tim [2017] HKEC 1296 
28 Tutik Lestari Ningsih v Law Wan Tung [2018] HKEC 371 
29 Lau Oi Kiu v Man Chun Shing [2015] HKEC 563 
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awarded HK$200,000 as exemplary damages to a woman who suffered distress, mental 
disturbance, humiliation, fear, anxiety and injury to feelings from a debt collector’s repetitive 
harassment and intimidation30 .  In the sexual harassment context, the court awarded 
HK$20,000 as exemplary damages to a women who was harassed in the workplace.  The 
judge commented that the defendant should be punished for his conduct and deterred from 
repeating it in the future31. 

Since it has to be shown that the defendant’s conduct was sought to ‘make a gain’ at the 
plaintiff’s expense, exemplary damages are not commonly awarded in the context of 
personal injury claims.  There is a trespass to the person case in which HK$60,000 was 
awarded as punitive damages where the defendant slapped the plaintiff’s face and pushed 
him onto the ground.  The court did not give any rationale for awarding such an amount, and 
only commented that the plaintiff did not do anything to agitate the defendant and that the 
defendant’s attack was intentional (which does not really address the ‘make a gain’ 
aspect)32.     

 No fault compensation under the Employees’ Compensation Ordinance  

The Employees’ Compensation Ordinance (Cap. 282) provides that where personal injury is 
suffered by an employee as a result of an accident arising out of and in the course of 
employment, the employer shall be liable to pay compensation.  The compensation scheme 
is administered by the Employees’ Compensation Division of the Labour Department in 
Hong Kong. 

Compensation under this scheme is limited to certain types of losses, being (i) loss of 
earnings or earning capacity, medical expenses, and cost and maintenance of prostheses 
and surgical appliances.  Damages for pain and suffering are not recoverable.  Under the 
Ordinance, compensation payable for permanent total incapacity is calculated with reference 
to the age and monthly earnings of the injured employee, whereas permanent partial 
incapacity is calculated as a percentage of the compensation payable for permanent total 
incapacity, proportionate to the loss of earning capacity caused by the injury.  Strict 
guidelines such as the daily maximum of medical expenses payable by an employer are 
stipulated. 

The damages awarded to an employee under a common law claim shall be reduced by the 
value of any compensation paid or payable under the Employees’ Compensation Ordinance. 

 Injury to feelings 

In Hong Kong, damages for injury to feelings may be awarded for claims of unlawful 
discrimination or harassment under the Sex Discrimination Ordinance (Cap. 480). The 
English approach of assessing damages is generally followed by courts in Hong Kong33, 
which provides a set of guidelines of the range of compensation for injury to feelings: 

 

 

                                                
30 Law Lai Kwan v Intrend Finance Ltd [2017] HKEC 1098 
31 L V David Roy Burton [2010] HKDC 252 – See Appendix 2 
32 Chan Ching Tung （陳青東） v Wong Pang Shui（黃鵬緒） [2010] HKCU 2619 
33 Li Pui Ha v Wong So Kee Transportation Ltd [2014] HKEC 1066; Yuen Wai Han (袁慧嫺) v South Elderly Affairs Ltd (南方安
老事務有限公司) [2004] HKCU 1537 
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Category  Guidelines under English authority – the Vento bands last updated on 
5 September 2017 34 
 

Top band 

 

£25,200 - £42,000 

for most serious cases, such as where there has been a lengthy campaign 
of discriminatory harassment on the ground of sex or race 
 

Middle band 
 

£8,400 - £25,200 

for cases that do not merit an award in the upper band 
 

Low band 

 

£800 - £8,400  

for less serious cases, such as where the act of discrimination is an isolated 
or one off occurrence  
 

 
The court awarded HK$200,000 to an employee who was discriminated and treated 
unfavourably due to her pregnancy.  The plaintiff was demoted, victimized after lodging a 
complaint, and was deliberately marginalised and isolated.  Applying the above guidelines, 
the court considered that damages should be in the “high end of the middle band”35. 

The relevant bands have been increased in subsequent cases in the United Kingdom and it 
is expected that courts in Hong Kong will take into account such increases in future awards 
of damages for injury to feelings. 

 Sexual assault and harassment  

See Appendix 2 for case law specific to domestic helper cases. 

If a person is sexually assaulted or sexually harassed in the context of employment, that 
person may bring a civil claim against the assailant under the tort of trespass to the person 
and/or the Sex Discrimination Ordinance36.  Note that the time within which to bring a claim 
under the Sex Discrimination Ordinance is two years from when the complained of act was 
done or from the day on which the Equal Opportunities Commission’s investigation report in 
relation to that act is published or made available for inspection, whichever is later37.  

Claims under the Sex Discrimination Ordinance 

Under section 2(5) of the Sex Discrimination Ordinance, a person sexually “harasses” 
another person if the person:- 

• makes an unwelcome sexual advance or an unwelcome request for sexual favours to 
the other (this could range from obscene remarks to criminal offences such as 
indecent exposure, sexual assault or rape); or  

• engages in other unwelcome conduct of a sexual nature in relation to the other, in 
circumstances which a reasonable person, having regard to all the circumstances, 

                                                
34 Vento v Chief Constable of West Yorkshire Police [2003] ICR 318; De Souza v Vinci Construction (UK) Ltd [2017] EWCA Civ 
879; Presidential Guidance issued by UK Employment Tribunal 5 September 2017. 
35 Chan Choi Yin v Toppan Forms (Hong Kong) Ltd [2006] HKEC 415 
36 Ambarini Bt Sahari Kasto v Fok Ka Ching - [2017] HKCU 45; H v Lau Ka Yee Michael & Anor [2006] 4 HKLRD 579; X v Pang 
Ka Wai (彭家偉) and Another - [2017] HKCU 3083 
37 Sex Discrimination Ordinance (Cap. 480) Section 86 
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would have anticipated that that person would be offended, humiliated or intimidated; 
or  

• the person, alone or together with other persons, engages in conduct of a sexual 
nature which creates a hostile or intimidating environment for the other. 

The sexual conduct complained of must be considered “unwelcome” 38  by the actual 
complainant at the relevant time.  There are both objective and subjective elements as to 
whether the conduct is unwelcome39:- 

• The objective element to be considered is whether a reasonable person would have 
envisaged that the victim would feel intimidated by the conduct in question; this is not 
a test based on ‘the reasonable man’ because what may be intimidating or offensive 
to a woman may not be automatically intimidating or offensive to a man.  Therefore, if 
a woman is sexually harassed, the test is based on ‘the reasonable woman’, and not 
‘the reasonable man’ or ‘the reasonable person’40. 

• The subjective element to be considered is whether the actual complainant felt that 
the conduct at the relevant time was considered ‘unwelcome’. This is because what 
may be acceptable to one particular man or woman may not be acceptable to 
another man or woman.  It is therefore for the individual to decide whether the 
behaviour is offensive or not. 

The court will consider all circumstances, including the plaintiff’s behaviour and reaction at 
the relevant time41 and the evidence in court to determine whether the sexual conduct was 
‘unwelcome’. If the advances were solicited, procured or invited by the plaintiff at the 
material time, it would be difficult to argue that such advances were “unwelcome”. A claim 
may be dismissed if the plaintiff takes no action after the unwelcome sexual act given that it 
was within her power to do so (for example, if it was reasonably within the plaintiff’s ability to 
limit or put a stop to unwelcome behaviour that took place multiple times over time)42.  

In terms of damages, the Sex Discrimination Ordinance expressly authorises a court to 
award compensation for injury to feelings43, damages that are compensatory in nature44 and 
exemplary damages45 if the compensatory award is inadequate to punish the defendant.  It 
also appears from the cases that a court will award loss of earnings to a plaintiff who is 
dismissed as a result of the employer’s unlawful discrimination.   

Under Hong Kong law, sexual harassment victims can report their cases to the Equal 
Opportunities Commission, a statutory body responsible for overseeing the enforcement of 
the Sex Discrimination Ordinance. 

 Latent Injury 

It is possible that a plaintiff may not be aware of an injury suffered at the time of the incident 
or the fact that a claim could be brought (for example, where the plaintiff does not 
immediately notice a new injury or in child abuse cases where a young victim is not capable 
of realizing the wrongful act or has submerged the abusive events in the subconscious mind).   

                                                
38 Sex Discrimination Ordinance (Cap. 480) Section 2(5)(a)  
39 Sex Discrimination Ordinance (Cap. 480) Section 2(5)(a)  
40 Tsang Lai Man v Wong Lung Shan & Datacraft (HK) Ltd (unreported, DCEO 1/2000, 12 April 2001) and the Annotated 
Ordinances on s2(5)(a) of the Sex Discrimination Ordinance 
41 B v King of King Group Limited (B 對 皇上皇集團有限公司) [2012] HKCU 1206; see Appendix 2 
42 Wong Kwok Mui, Enoch v Lee Yuen Tim (DCEO 9/1999, 8 March 2001, unreported); see Appendix 2 
43 Sex Discrimination Ordinance (Cap. 480) Section 76(6) 
44 Sex Discrimination Ordinance (Cap. 480) Section 76(3A)(e) 
45 Sex Discrimination Ordinance (Cap. 480) Section 76(3A)(f); see also L v Burton in Appendix 2 
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In these circumstances, the plaintiff could rely on the alternative start date of the limitation 
period being three years from the date of his or her knowledge (if this is later)46, and not 
three years from the date on which the cause of action accrued47.  In terms of the date of the 
plaintiff’s knowledge, this is the date on which he or she first has knowledge that the injury is 
significant (i.e. significant enough to justify commencing proceedings48), that the injury is 
attributable in whole or part to the act or omission, and knowledge of the identity of the 
defendant or any other person who allegedly carried out the act or omission49.  A plaintiff’s 
knowledge includes knowledge that he or she might reasonably have been expected to 
acquire from facts observable or ascertainable on his or her own, or with expert advice50.   

In other words, if the plaintiff can show that he or she (reasonably) did not have knowledge 
until a later date, then the limitation period of three years will run from that later date.  How 
does this interact with the principle of res judicata?  The essence of the doctrine is that a 
party ought not be permitted to raise in subsequent proceedings matters which he or she 
could and should have raised in earlier proceedings51.  The intention of this doctrine is to 
prevent the court process being abused and other parties being oppressed by duplicative 
litigation.  However, this rule is not absolute and the court is careful not to shut out a party 
from bringing a genuine claim, and will take into account all facts specific to each case.  In 
particular, a distinction is made between refusing to allow a party to re-litigate a question 
which already has been decided and allowing a party to have the opportunity to litigate for 
the first time a question not previously adjudicated upon.  Putting this into context, if a 
plaintiff discovers new injuries relating to the incident that were not capable of being 
detected at the time of the earlier proceedings (therefore making it impossible for the plaintiff 
to claim damages for those injuries in the earlier proceedings), then the plaintiff may have a 
strong argument to commence subsequent proceedings against the tortfeasor for those new 
injuries (as long as this is done within the limitation period).            

                                                
46 Limitation Ordinance (Cap. 347) Section  27(4)(b)  
47 Limitation Ordinance (Cap. 347) Section 27(4)(a) 
48 Limitation Ordinance (Cap. 347) Section 27(7) 
49 Limitation Ordinance (Cap. 347) Section 27(6) 
50 Limitation Ordinance (Cap. 347) Section 27(8) 
51 Ko Hon Yue v. Chiu Pik Yuk (2012) 15 H.K.C.F.A.R. 72 
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2. CRIMINAL COMPENSATIONCriminal and Law Enforcement Injuries 
Compensation Scheme 

Compensation for victims of violent crime is available under the Criminal and Law 
Enforcement Injuries Compensation Scheme (the “Scheme”). The Scheme came into force 
on 23 May 1973 and has been amended several times over the years (predominantly to 
reflect inflation but there have also been substantive amendments to the terms of the 
Scheme), with the latest amendments made in 2009.  

The aim of the Scheme is to provide financial assistance to innocent victims (or to their 
dependents in cases of death) who are injured, disabled or killed as a result of either (1) a 
crime of violence, or (2) by a law enforcement officer using a weapon in the execution of his 
duties. For the purposes of this report, the focus is on victims of (1).  

The Scheme is non-contributory and non-means tested, which means that eligibility to 
compensation under the Scheme is not dependent on any contributions towards the Scheme 
or the applicant’s financial resources. Payments under the Scheme come from public funds.  

The Criminal Injuries Compensation Board 

The Scheme is administered by the Criminal Injuries Compensation Board (the “Board”). 
The Secretariat to the Board is provided by the Social Welfare Department, which is also 
responsible for the assessment and payment of compensation, and other administrative 
costs. 

The Board will review applications for ex gratia compensation where the applicant or 
deceased (in the case of applications by a spouse or dependent) sustained personal injury in 
Hong Kong directly attributable to or arising out of:  

• a crime of violence (including arson and poisoning); 

• an arrest or attempted arrest of an offender or suspected offender; 

• the prevention or attempted prevention of an offence; or 

• the giving of help to any police officer or other person who is engaged in arresting or 
attempting to arrest an offender or suspected offender or preventing or attempting to 
prevent an offence. 

The Board is entirely responsible for deciding what types, and how much of each type, of 
compensation are payable in each case, subject to the payment schedule as may be 
directed by the Chief Executive from time to time (see more at 2.1.3 below). The Board’s 
decision is final.   

 Eligibility criteria under the Scheme 

Compensation will not be payable under the Scheme unless the Board is satisfied that the 
victim (or their spouse or dependent where the victim has died as a result of the incident): 

• died or sustained permanent disability from the incident, or sustained injury that gave 
rise to at least three days’ loss of earnings or earning capacity (see more at 2.1.1.1 
below); 
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• reported the incident to the police without unreasonable delay, or the circumstances 
of the injury has been the subject of criminal proceedings; 

• applied for compensation within three years of the date of the incident; and  

• is legally permitted to remain in Hong Kong under the Immigration Ordinance (Cap. 
115). 

2.1.1.1. Injuries sustained from violent crime 

An applicant is eligible for compensation if they have sustained injury directly attributable to 
and arising out of a crime of violence. In considering whether an act is a criminal act for the 
purposes of awarding compensation under the Scheme, any immunity at law of an offender 
attributable to his or her youth or insanity or other condition will not be taken into account52. 

There is no legal definition of the term “crime of violence”. The term broadly includes assault, 
wounding, homicide, murder, manslaughter, robbery, theft, burglary, rape, sexual assault, 
arson, poisoning and falling object53. 

In cases of fatality and permanent disability, the loss of earning capacity is deemed to be 
greater than three days. In other cases, a person shall be deemed to have suffered three 
days’ loss of earnings or loss of earning capacity if he or she is on sick leave as certified by 
a registered medical practitioner or registered Chinese medicine practitioner, or in hospital 
for three days whether he or she is a wage earner or not.  

2.1.1.2. Exclusions 

Where the victim and offender of the violent crime were living together as members of the 
same family at the time of the incident, no compensation will be paid except where: 

(1) the offender has been prosecuted in connection with the offence, unless if the Board 
considers that there are practical, technical or other grounds for not prosecuting the 
offender; and 

(2) the Board is satisfied it is in the interests of the applicant, or the minor or other 
person on whose behalf the application is made (as the case may be) to make an 
award. 

The Scheme adopts the same definitions for the terms “spouse” and “dependent” as they are 
defined under the Emergency Relief Fund Scheme (“ERF”). Therefore for the purposes of 
determining who are considered “members of the same family”, the definition of “close family 
members” under the ERF is helpful.  

Under the ERF close family members include spouse, children, parents, grandparents, 
unmarried brothers and sisters, step-parents, grandchildren, step-children, daughters-in-law, 
sisters-in-law and such persons whose relationship is created by an adoption recognised as 
valid by the laws of Hong Kong54. 

                                                
52 Social Welfare Department, Criminal and Law Enforcement Injuries Compensation Scheme The Administrative Document, 
para. 5 
53 Criminal and Law Enforcement Injuries Compensation Boards, Forty-fourth Annual Report for the year ending 31 March 
2017, p. 4 
54 Emergency Relief Fund, Annual Report by the Trustee for the year ending 31 March 2017, Appendix I para. 3 
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Traffic offences are excluded from the Scheme except where there has been a deliberate 
attempt to run the victim down. 

2.1.1.3. Sexual offences 

Applications in respect of sexual offences or other offences arising out of a sexual 
relationship will be scrutinised by the Board with particular care, in order to determine 
whether there was any responsibility, either because of provocation or otherwise, on the part 
of the victim55.  

The Board will consider applications for compensation for loss of earnings or earning 
capacity attributable to the sexual offence, whether caused by injury or pregnancy. However, 
compensation will not be payable for the maintenance of a child born as a result of a sexual 
offence. 

2.1.1.4. Time limit 

For a new application, the claim for compensation should be made to the Board in writing as 
soon as possible after the incident in a prescribed form56, and in any case no more than 
three years from the date of the incident.  

For a re-application where the first claim for compensation had been made within three 
years of the incident but the case was closed due to self-withdrawal or lost contact, the 
second or subsequent claim must be made either within three years of the date of the 
incident or within one year of the date of self-withdrawal or lost contact, whichever is later. In 
reckoning the three-year or the one-year period, the day on which the incident happens or 
the day of self-withdrawal or lost contact is excluded. 

 The process 

An application should be submitted to the Criminal and Law Enforcement Injuries 
Compensation Section of the Social Welfare Department (the “CLEIC Section”) by hand, 
post, fax or email. 

The applicant is required to attend an interview at the CLEIC Section to provide all relevant 
information of the criminal incident and documentary proof, such as sick leave certificate and 
death certificate57. 

Once the criminal incident as stated by the applicant has been confirmed by the police, the 
application will be processed. The Scheme does not specify what “confirmed by the police” 
means but it appears to mean confirmation by the police that the criminal incident as 
described by the applicant during the interview at the CLEIC Section is consistent with the 
applicant’s initial report made to the police. Before submitting the application to the Board for 
consideration, the Board’s Secretariat will also seek further information as to the relevant 
circumstances of the incident, including: 

• the facts of the case; 

                                                
55 Social Welfare Department, Criminal and Law Enforcement Injuries Compensation Scheme The Administrative Document, 
para. 9 
56 Social Welfare Department, Criminal and Law Enforcement Injuries Compensation Scheme The Administrative Document, 
para. 25 
57 Social Welfare Department, Criminal and Law Enforcement Injuries Compensation Scheme Important Information in Brief for 
Applicants 



 
 
 

18 
 

• the medical information of the victim; and 

• social information of the victim58. 

The initial decision as to whether the application should be allowed and, if so, what amount 
of compensation should be offered, or rejected, will normally be taken by two members of 
the Board without a hearing. Either member also has the option to refer the application to 
three other members of the Board appointed by the Chairman for a hearing if he or she 
considers it desirable. An applicant may appear personally before the Board hearing his or 
her claim subject to the Board’s approval. 
 
The Secretariat of the Board will inform the applicant in writing of such decision. Where an 
application is rejected or the amount of compensation is reduced59, the grounds for such 
reduction or rejection shall be given in writing to the applicant. 

 
If an applicant is dissatisfied with the decision of the Board, he or she may lodge an appeal 
in writing within one month after the date of notification of the decision. 

 Compensation  

The levels of compensation for criminal injuries are assessed on the basis of the payment 
schedule for death or personal injury under the ERF, which is subject to periodic revision60.  
The current payment rates were last revised on 1 April 2018 and are listed in Appendix 3.  
 
2.1.3.1. Types of compensation 

An applicant may be entitled to one or more of the following types of compensation under 
the Scheme: Injury Grant, Interim Maintenance Grant, Disability Grant, Burial Grant, or 
Death Grant (see Appendix 3).  

Where the victim has died otherwise than in consequence of the injury, the Board may make 
an award on the ERF scale in respect of loss of wages incurred before death as a result of 
the injury if, in its opinion, hardship to dependants would otherwise result, whether or not 
application for compensation in respect of the injury has been made before the death.  

If the applicant is a victim of rape, the Injury Grant, Interim Maintenance Grant and Disability 
Grant payable in accordance with the ERF Scale may be increased by up to 100%. 

The Board will take into account not only the physical injuries of victims of sexual offences 
when assessing their degree of disability, but also their mental impairment as assessed by 
medical authorities61. There is, however, no information provided by the Board or the Social 
Welfare Department as to how the discretion of the Board is exercised in these 
circumstances. 
 
2.1.3.2. Discretionary power of the Board 

In any case of necessity and urgency the Board may order payment of funeral expenses on 
the ERF scale to be made expeditiously to any person responsible for arranging the funeral 

                                                
58 Social Welfare Department, Criminal and Law Enforcement Injuries Compensation Scheme Leaflet, p.6 
59 Explanation of circumstances in which the Board may reduce the award can be found in Section 2.4.4.  
60 Criminal and Law Enforcement Injuries Compensation Boards, Forty-fourth Annual Report for the year ending 31 March 
2017, p.7 
61 Criminal and Law Enforcement Injuries Compensation Boards, Forty-fourth Annual Report for the year ending 31 March 
2017, p.8 
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of a victim whose death has resulted from a violent crime, the commission of which having 
been confirmed by the police. 

2.1.3.3. Reduction of compensation 

The Board will reduce the amount of compensation, or reject an application altogether, if the 
conduct of the victim (including his conduct before and after the events giving rise to the 
claim), his or her character and way of life were considered contributory factors to the 
incident62.  

Under the “no-double-compensation” principle, where an applicant has already received 
damages for personal injuries or other compensation in respect of the same incident, 
compensation awarded under the Scheme will be reduced by an amount equivalent to such 
damages or compensation63. In assessing the sum to be reduced, the Board shall take into 
consideration pensions and compensation granted under the Employees’ Compensation 
Ordinance (see 1.5 above) which are paid to the victim as a direct result of the injuries and 
which would not otherwise have been payable. No payment will be made if the amount of 
such damages or compensation is equal to or exceeds the assessed award payable under 
the Scheme. 

Furthermore, a person who is compensated by the Board will be required to undertake to 
repay it from any damages settlement or compensation including such pensions and 
Employees’ Compensation as aforesaid which he or she may subsequently obtain in respect 
of his or her injuries. Alternatively, where he or she subsequently receives damages or other 
compensation outside the Scheme in respect of the same incident, he or she will be required 
to refund the payments they have received from the Scheme. However, in any case the 
amount to be repaid shall not exceed the amount of damages or compensation received 
outside the Scheme. 

2.1.3.4. Method of payment 

The Board has the discretion to make special arrangements for the administration of any 
money awarded as compensation (unfortunately no examples can be found). 

The assessed award of compensation will usually take the form of a lump sum payment. 
However, in certain circumstances more than one payment may be made, for example, 
where only a provisional medical assessment can be given in the first instance.  

Payment of compensation is usually credited to a successful applicant’s designated bank 
account. Under special circumstances, it can be made by crossed cheque or by special 
delivery of cash to the applicant. 
 

 Appeals 

2.1.4.1. Reviews 

If an applicant is dissatisfied with a decision of the Board, whether because no 
compensation is offered or because he or she considers the amount offered to be 
inadequate, he or she may appeal against the decision. Appeals are made by delivering or 

                                                
62 Criminal and Law Enforcement Injuries Compensation Boards, Forty-fourth Annual Report for the year ending 31 March 
2017, para. 19(c) 
63 Criminal and Law Enforcement Injuries Compensation Boards, Forty-fourth Annual Report for the year ending 31 March 
2017, para. 29 
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posting a Notice of Appeal in writing to the CLEIC Section within one month after the date on 
which notice has been given of the decision in respect of which review is sought. The Notice 
of Appeal shall state the grounds on which the application is made. 

2.1.4.2. Appeals 

On receipt of an appeal, the Chairman of the Board will appoint three members who have 
not taken part in the original decision on the case to form an Appeal Board.  
 
The Appeal Board shall hear and determine appeals against any decision of the Board in 
respect of: 

• the amount of award;  
• the coverage or types of award;  
• the mode of payment of award;  
• any special arrangement for the administration of any amount awarded;  
• making no award64.  

 
At the appeal hearing, the appellant will put forward his or her case in person unless 
prevented by incapacity or other good cause. Subject to the approval of the Appeal Board, 
an appellant may bring along a friend or a relative to assist him or her in the presentation of 
his or her case. In exceptional cases and with the approval of the Appeal Board, an 
appellant may be legally represented at his or her own expense. The Appeal Board may 
permit, where appropriate, attendance of Government Counsel and/or Government officials 
at such hearings.  
 
The Appeal Board will reach its decision solely in the light of the evidence available at the 
hearing and all the information before it will be available to the applicant. Its decision is final.  

 

 Criminal compensation orders 

The Hong Kong Court of First Instance and District Court have the power to make a 
compensation order in respect of victims of crime, as set out in the Criminal Procedure 
Ordinance (Cap. 221).  Section 73 provides that where a person is convicted of an offence, 
the court may order the convicted person to pay compensation to the aggrieved person in 
respect of personal injury, loss of or damage to property, or both such injury and loss or 
damage, as it thinks reasonable. If the offender is convicted in the Magistrates’ Court, the 
maximum compensation that can be ordered is HK$100,00065. Please see HKSAR v Apelete 
Kokou Afla (2017) at Appendix 2. 

The rationale for these compensation orders is that the victim should be offered reparation 
from the harm and distress caused by the crime. These orders are also a mechanism by 
which the sentencing court can achieve a degree of civil justice between the victim and the 
offender66. In effect, such orders provide the victim with a judgment that can be enforced 
without the need to take civil proceedings against the convicted person67. Requests for 
compensation orders are usually made by the victim through the prosecution.  It is the duty 
of the prosecutor to ensure that the court sentences the convicted person on a correct 

                                                
64 Social Welfare Department, Criminal and Law Enforcement Injuries Compensation Scheme The Administrative Document, 
Appendix B paras. 5-7 
65 Magistrates Ordinance (Cap. 227) Section 98 
66 Chui, W. H., Lo, T. W. (eds), Understanding Criminal Justice in Hong Kong (London; Willan, 2008), p. 279 
67 R v Li Chi-wah [1995] 1 HKCLR 120 
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factual basis, therefore he or she should provide all the available evidence of the victim’s 
loss or injury to the court to help it decide whether to make any compensation order in 
addition to the main sentence.   

Compensation is not a substitute for a proper sentence and, if appropriate, should be 
imposed in addition to such a sentence68. Compensation orders should be imposed only 
after other sentences are imposed and can be imposed even in cases of discharge69. Before 
imposing the order, the court must be satisfied that the convicted person has a realistic 
ability to pay the compensation70. 

As for determining what amount is reasonable, the court must consider both the loss or 
injury suffered as a result of the crime of which the offender has been convicted71 and the 
means of the convicted person to pay. The means of the convicted person must be looked at 
in the context of the sentence as a whole.  

If a custodial sentence is imposed, the court is less likely to make an order for compensation 
as the convicted person will no longer be in employment. Conversely, if a non-custodial 
sentence is imposed, the court is more likely to make a compensation order, again provided 
that the convicted person has the means to pay72. 

Ultimately the sentencing judge has the discretion to determine whether and how much 
criminal compensation should be made for victims. Where the issues are likely to distort and 
delay the sentencing process, for example where there are many victims, each raising 
contested factual and liability issues, the judge may decide not to order compensation and to 
leave such issues for a civil court to resolve73. 

Consistent with the “no-double-compensation” principle under the Scheme (see 2.1.3.3), if a 
victim is awarded compensation under a criminal compensation order and subsequently 
receives damages in civil proceedings, the civil court will deduct the amount of criminal 
compensation from the total amount of civil damages awarded74. There is no indication, 
however, that receiving a small amount of criminal compensation under a criminal 
compensation order would then restrict a victim’s ability to claim for a larger amount of 
damages in civil proceedings.  

Simmons & Simmons 
May 2018 

 

  

                                                
68 R v Miller [1976] Crim LR 694; A-G v Kwong Kin-wing [1989] 2 HKLR 3, [1989] HKCU 366; R v Wong Mun-yee [1988] HKCU 
98 
69 A-G v Kwong Kin-wing [1989] 2 HKLR 3 
70 HKSAR v Cheung Chun-wing [2000] 1 HKLRD 189 
71 R v Crutchley and Tonks (1994) 15 Cr App Rep (S) 627 
72 Knight, Christopher and Upham, Anthony, Criminal Litigation in Hong Kong, 3rd edn (Hong Kong: Sweet & Maxwell, 2011), 
paras. 10.087-10.089 
73 Chui, W. H., Lo, T. W. (eds), Understanding Criminal Justice in Hong Kong (London; Willan, 2008), p. 279 
74 In Chan Shek Ho v Shiu Ho Chi [2018] HKCFI 737, the judge deducted HK$5,000 of criminal compensation (awarded by the 
magistrate in the criminal proceedings) from the total amount of HK$267.585.10  in civil damages awarded to the victim. 
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Appendix 1: Awards for personal injury cases of domestic helpers75 

TUTIK LESTARI NINGSIH v LAW WAN TUNG (2018)76 

• The plaintiff, a 30-year-old domestic helper, was assaulted by the defendant at the back 
of her shoulder with a feather duster.  There were other numerous occasions of assault.  
The defendant threatened to kill the plaintiff and her family members if the plaintiff was 
disobedient.  The plaintiff was also subjected to false imprisonment.   

Type of Damage Amount (HK$)  Remarks 
Aggravated damages 
(for false imprisonment) 

100,000  The plaintiff was wrongfully detained for 
almost one year during which she was 
continuously abused. 

Aggravated damages 
(for assault) 

70,000 While there was no evidence showing any 
serious injury, the repeated assaults had 
lasted for a long period. 

Total 170,000  
 

 
ERWIANA SULISTYANINGSIH v LAW WAN TUNG (2017)77 

• The plaintiff, a 22-year-old domestic helper, suffered from extensive physical abuses by 
her employer, including slapping, punching and being hit by hard objects, for a period of 
over seven months.  She was not given sufficient rest and food.  She was also subjected 
to numerous other maltreatment, for example being forced to stand naked and wet facing 
a fan, and being dragged down from the top of the ladder.  The defendant threatened her 
with the safety and wellbeing of her family in Indonesia. 

The plaintiff suffered injuries in the head region, including bruises, laceration, broken 
teeth and bone fracture etc.  Brain concussion and other neurological injuries were 
revealed.  There were also infection wounds in various of her body parts.  Medical 
opinion stated that the plaintiff was diagnosed with PTSD and major depressive disorder. 

Type of Damage Amount (HK$)  Remarks 
Pre-trial loss of earnings 86,249.03  
Pain, suffering and loss 
of amenities 

450,000 The injuries inflicted were intensive, 
repetitive and continuous over a 
sustained period of seven months. 

Special damages 33,269 For medical and travelling expenses. 

Future medical 
expenses 

9,912  

Loss of earning capacity 50,000 The psychiatric injuries would cause mild 
impairment in the plaintiff’s social and 
occupational functioning. 

Aggravated damages 100,000 The defendant’s conduct was meant to 

                                                
75 These are key personal injury cases of domestic helpers in the past 15 years. 
76 [2018] HKEC 371 
77 [2017] HKEC 2762 
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(for false imprisonment) insult and to subdue the plaintiff to a state 
of total submission to the defendant’s 
authority.  The maltreatment by the 
defendant was also inhumane, degrading 
and abhorrent, causing humiliation, 
distress and loss of human dignity to the 
plaintiff. 

Aggravated damages 
(for assault) 

80,000 

Total 809,430.03  
 

FARIDHA SULISTYONINGSIH v MAK OI LING (2007)78 

• The plaintiff, a 26-year-old domestic helper, was frequently assaulted by her employer, 
including hitting and scratching her with stool legs and hangers etc.  She was also 
subjected to continuous false imprisonment.  The plaintiff was not given proper food and 
had to sleep on the kitchen floor.  She was also beaten by the defendant on the face with 
a wooden ruler.   

Bruising, swelling and abrasions were found on the plaintiff’s face and other body parts.  
Multiple rib fractures and scars were observed.  Cosmetic disability was assessed at 3% 
and the plaintiff was diagnosed with an adjustment disorder with depressive features. 

Type of Damage Amount (HK$)  Remarks 
Pre-trial loss of earnings 129,220  

Pain, suffering and loss 
of amenities 

280,000 Plaintiff’s scars might be improved by 
plastic surgery.  Her depressive features 
had subsided and she suffered no 
permanent psychological impairment. 

Special damages 32,144 For hospital fees and dental treatment 
etc. 

Future medical 
expenses 

65,635  

Aggravated damages 
(for false imprisonment) 

60,000  To compensate for the oppressive 
manner of the plaintiff’s false 
imprisonment. 

Aggravated damages 
(for assault) 

50,000 Defendant’s conduct was contumelious 
and the plaintiff’s injuries caused her 
humiliation, distress, insult and pain. 

Total 616,999  

                                                
78 [2007] 3 HKLRD H13 
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ACHACOSO v LIU MAN KUEN (2004)79 

• The plaintiff, a 28-year-old domestic helper, was punished by her employer by drawing 
an iron across the back of both of the plaintiff’s hands.  She sustained secondary burns 
with an area of scaring approximately 60 x 70 mm on both hands.  According to medical 
report, her permanent cosmetic disability was assessed at 5%.  The plaintiff felt 
depressed and ashamed.   

Type of Damage Amount (HK$)  Remarks 
Pre-trial loss of earnings 98,157.5   

Pain, suffering and loss 
of amenities 

280,000  The scars were no longer ugly but 
nevertheless were permanent.  No 
medical evidence to support the plaintiff’s 
claim of emotional distress but a 
reasonable person could understand how 
the plaintiff felt after the incident. 

Special damages 4,117 For travelling, hospital, medical expenses 
etc. 

Future medical 
expenses 

2,028  

Aggravated damages 50,000 The exceptional or contumelious conduct 
or motive of the defendant gave rise to 
humiliation, distress, insult and pain. 

Loss of earning capacity Nil Plaintiff’s scars and physical limitations 
were not sufficient to prove a real and 
substantive disadvantage in the labour 
market. 

Total 434,302.5  
 

                                                
79 [2004] HKEC 705 
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Appendix 2: Awards for sexual assault / harassment cases  

Domestic helper cases 
 
AMBARINI BT SAHARI KASTO v FOK KA CHING (2017)80 
 
• The plaintiff was sexually abused several times and raped by the defendant when she 

worked as a domestic helper for the defendant’s sister-in-law. She was diagnosed with 
major depressive disorder and PTSD and suffered impairment and loss of earning 
capacity – with impaired ability to perform work in a fast and efficient manner. The 
plaintiff was expected to have residual psychiatric symptoms, resulting in permanent 
impairment and permanent disability even after treatment. Permanent impairment was 
assessed to be 10%. 

Type of Damage Amount (HK$)  Remarks 
Pre-trial loss of earnings 105,914  

Pain, suffering and loss 
of amenities 

250,000 The plaintiff suffered from PTSD after the 
incidents. 

Special damages 21,270 For travelling and medical expenses etc. 

Loss of earning capacity 56,220 Given the plaintiff's psychological 
vulnerability, there was a real risk that she 
would be disadvantaged in the labour 
market and would be unemployed for 
longer than otherwise. 

Future medical 
expenses 

49,425  

Aggravated damages 80,000 There was a breach of trust by the 
defendant as a person in authority.  The 
obscene modus operandi and the sexual 
assaults repeated over a month 
prolonged the plaintiff's humiliation and 
loss of dignity. The plaintiff’s husband 
also blamed her for the incidents and their 
marriage was over as a result. 

Total 562,829  
 
 
TANGARORANG JESSAMIE MENDREZ v CHAN CHAU WING (2013)81 
 
• The plaintiff was indecently assaulted and intimidated while working as a domestic 

helper for the defendant’s wife. The defendant tried to kiss the plaintiff against her will, 
hug her and fondle her breasts with hands and touched her buttocks. On another 
occasion, the defendant pushed the plaintiff into the bathroom against her will, told her to 
undress and to sit on the toilet bowl.  He threatened to send her back to the Philippines if 
she refused sex with him.  The defendant sat on her thigh and fondled her breasts for 30 
to 45 minutes. 

                                                
80 [2017] HKEC 11 
81 [2013] HKEC 126 



 
 
 

26 
 

 

Type of Damage Amount (HK$)  Remarks 
Pre-trial loss of earnings 74,560  
Pain, suffering and loss 
of amenities 

140,000  

Special damages 48,230 Accommodation, food and sundry 
expenses etc. 

Loss of earning capacity 30,000 The risk of losing her job in the future 
could not be ruled out. The plaintiff’s 
psychiatric vulnerability might affect her 
ability to cope with her work should not be 
neglected.  

Future medical 
expenses 

45,000  

Aggravated damages 30,000 The defendant's abuse of his position as 
employer and malicious conduct injured 
the plaintiff's feelings, pride and dignity.  
The offences were repeatedly committed 
within a short period of time. 

Total 367,790  
 
HKSAR v APELETE KOKOU AFLA (2017)82 

• The plaintiff was hired by the defendant’s wife as a domestic helper.  The plaintiff had 
previously refused the defendant’s advances.  One day as she was cleaning the toilet, 
the defendant kissed her forcibly from her face down to her breasts causing redness.  
The plaintiff cried and wanted to leave the toilet, but the defendant made her hug him. 
The defendant then followed the plaintiff into the bedroom, and raped her without a 
condom. The plaintiff complained to her friend on Facebook, and eventually a police 
report was submitted.  The defendant showed no remorse for his actions. 

• The defendant was charged with (1) indecent assault on another and (2) rape.  The 
defendant was sentenced to nine years of imprisonment. 

• The victim was awarded HK$48,120 under a criminal compensation order. This amount 
was what was requested by the victim herself (the judgment does not indicate how this 
number was arrived at.) 

D v S AND ANOTHER; FD v SHEK KWOK-NGAI83 

• The plaintiff claimed sexual harassment under the Sex Discrimination Ordinance and 
sexual assault under the law of tort. The plaintiff was a domestic helper working for the 
respondents, a couple. The plaintiff pleaded that on six occasions, the husband 
masturbated and/or touched his genitals and/or exposed his penis behind her. His 
behaviour made her very frightened and she was afraid that she would be raped or 
sexually assaulted by him. The plaintiff video-recorded the sixth occasion on her phone. 
She made her claims under the Sex Discrimination Ordinance. The plaintiff alleged she 
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was eventually forced to sign a resignation letter despite the fact that she was summarily 
dismissed. 

• The husband was charged with four counts of indecent assault and one count of 
common assault and was imprisoned.  

• Consent judgment was entered and the respondents had to pay the plaintiff a sum of 
HK$210,000 in full and final settlement of the plaintiff’s claim for damages. (Since this 
was a settlement, we have no information regarding the breakdown of HK$210,000). 

 
Non-domestic helper cases 

 
B V KING OF KING GROUP LIMITED [2012] HKCU 1206 

• This was a claim made under the Sex Discrimination Ordinance. The plaintiff and the 
sexual harasser worked in the defendant’s restaurant. The sexual harasser patted the 
plaintiff on her breast and addressed her by a crude name.  Without hesitation, the 
plaintiff hit him with newspaper and said she would call the police unless the defendant 
did something to follow up on the incident.  During a reconciliation meeting on the same 
day held between the plaintiff, defendant and sexual harasser, the plaintiff became angry 
when she recounted the incident and proceeded to hit the harasser on the face.  The 
defendant then dismissed the plaintiff (for hitting the harasser on the face). 

• The court found that the harasser was guilty of sexual harassment under the Ordinance, 
and awarded the plaintiff HK$80,000 for injury to feelings; the judge commented that the 
plaintiff’s angry reaction at the time showed that the conduct was unwelcome.  When 
assessing injury to feelings, the court made reference to two similar cases (one of them 
being L v Burton mentioned below) and decided that this case fell somewhere between 
the two cases (which awarded HK$100,000 and HK$50,000, respectively) in terms of 
severity.  The plaintiff also claimed loss of earnings but failed under this heading; the 
court found that the defendant had dismissed the plaintiff due to her violence towards the 
harasser during the reconciliation meeting (and not because of any discrimination) and 
therefore should not be responsible for the plaintiff’s loss of earnings.    

L V DAVID ROY BURTON [2010] HKDC 252 

• This was a claim for sexual harassment and sex discrimination made under the Sex 
Discrimination Ordinance. The plaintiff attended a job interview conducted by the 
defendant who was the general manager.  After the interview, the defendant approached 
the plaintiff repeatedly by sending her text messages with inappropriate undertones. He 
also invited her to dinner and suggested she should go to a hotel with him. The plaintiff 
repeatedly refused his advances. 

• After the plaintiff’s employment commenced, the defendant constantly sexually harassed 
her. For example, while teaching the plaintiff how to log on to the computer, he sat close 
to the plaintiff and placed his hand on his private parts. The defendant also stroked the 
plaintiff’s thigh and breast on separate occasions. The plaintiff immediately stopped him 
and brushed his hand away. He then indicated that he wanted to have sex with her. The 
plaintiff then avoided the defendant, but sensing her change in attitude, the defendant 
began to pick on the plaintiff’s performance and finally fired her. 

Type of Damage Amount (HK$)  Remarks 
(i) injury to feeling 100,000 The defendant’s sexual harassment made 
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the plaintiff progressively uncomfortable, 
disgusted, offended and later humiliated 
by his exploitation of power imbalance. 
The plaintiff suffered anxiety, stress, 
humiliation, physical injury and insomnia 
as a result of the sexual harassment. 

(ii) exemplary damages 20,000 Exemplary damages were awarded to 
punish the defendant for his conduct in 
inflicting the harm to deter him from 
repeating it. 

(iii) loss of earnings 77,039 The plaintiff’s salary package was about 
$14,112 a month. After the dismissal, she 
remained unemployed for 5 months and 
14 days. She was therefore entitled to 
claim the full sum of $77,039 [(14,112 x 5 
months) + (14,112 x 7/31) + (14,112 x 
7/30)] as damages for loss of earnings. 

Total 197,039  
 

WONG KWOK MUI ENOCH v LEE YUEN TIM [2001] HKDC 103 

• This was a claim for sexual harassment made under the Sex Discrimination Ordinance. 
The plaintiff had also launched a complaint to the Equal Opportunities Commission.  

• The plaintiff was the defendant’s student enrolled in his private martial arts classes. She 
alleged that the defendant deliberately and unnecessarily touched and squeezed her 
waist during class, asked her to “be his woman” and help him develop his martial arts 
business, put his arm around her, divulged details about his sex life to her and boasted 
about his sexual prowess and repeatedly called her about his marital problems and 
asked her for dates. 

• Although the plaintiff made it known to the defendant that such acts were unwelcome by 
her, the judge noted that the plaintiff delayed in making her claim, saying “it was 
undoubtedly within her power to put a stop to the whole thing and she did not…the things 
that she could have done were unlimited. Threatening publicity was one. Threatening to 
tell the wife was another…she could have thought of it earlier.” The judge also pointed 
out that that her complaint to the EOC was also delayed. 

• The evidence also showed pictures where the defendant had his arm around her and the 
plaintiff was smiling. There was a lack of evidence of her rejecting gifts given to her by 
the defendant. The plaintiff had also gone out with him to discuss martial arts knowing 
that he had other intentions. She also travelled with him to see a competition, which the 
judge thought was unnecessary and avoidable. She had also taken the defendant back 
to her home to install a “wooden dummy”.  

• The judge was unable to conclude what the nature of their relationship was, as he 
viewed all the evidence as suggesting that the plaintiff had a strong personal attachment 
to the defendant, especially based on two letters that she had written him, which 
contained the words “grievances all these years” and “heart broken to pieces”. 

• The case was dismissed.
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Appendix 3: Criminal and Law Enforcement Injuries Compensation Scheme Payment 
Schedule (For incidents occurring on or after 1.4.2018) 

 
Type of payment grant in 
respect of death or 
personal injury 

  
Level of grant 

 
Condition of grant 

1. Burial grant HK$15,130 per person. If the burial expenses were 
paid whether in full or in 
part by Government (such 
as under the 
Comprehensive Social 
Security Assistance 
Scheme) or by one of the 
charitable funds, the 
amount of grant shall be 
reduced by the amount of 
such payment. 

2.  Death grant 

(a) Loss of sole wage 
earner where there 
are dependents 

 
HK$162,600 for one 
surviving dependent family 
member plus HK$13,550 
for each additional surviving 
dependent family member, 
up to a maximum of 
HK$230,350. If the beneficiary is an adult 

who is mentally unsound or 
found unconscious or is a 
minor without surviving 
parent/ legal guardian, 
payments will be made on 
the advice of the Social 
Welfare Department. 

(b) Loss of a wage earner   
where there are 
dependents and 
another wage 
earner(s) remaining in 
the family 

HK$81,300 for one 
surviving dependent family 
member plus HK$13,550 
for each additional surviving 
dependent family member, 
up to a maximum of 
HK$149,050. 

(c) Loss of a who was not 
a wage earner but 
there are children 
under 15 years of age 

HK$81,300 for one 
surviving child under 15 
plus HK$13,550 for each 
additional child under 15, up 
to a maximum of 
HK$149,050.  

3.  Disability grant From HK$195 up to a 
maximum of HK$195,120 
based on the First Schedule 
or Section 9(1)(b) of the 
Employees’ Compensation 
Ordinance; abated to 2/3 for 
persons aged 60 and over. 

 

4.  Injury grant From HK$274 up to a 
maximum of HK$60,270 
depending on gravity of 

The amount is assessed 
according to the number of 
days of sick leave/ 
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injury. hospitalization. The 
maximum is 180 days. 

Injury grant is payable 
where the injury period is 7 
days or more before death. 

Injury grant should cease 
from the date on which the 
victim becomes eligible for 
the disability grant, or upon 
the death of the victim. 

5.  Interim maintenance 
grant 

From HK$195 up to a 
maximum of HK$195,120 
based on the First Schedule 
or Section 9(1)(b) of the 
Employees’ Compensation 
Ordinance; abated to 2/3 for 
persons aged 60 and over. 

The amount is assessed 
according to the number of 
days of sick leave/ 
hospitalization. The 
maximum is 180 days. 
Interim maintenance grant 
is payable to a wage 
earner suffering loss of 
earnings as a result of 
incapacity to work, or to a 
non-wage-earning parent 
with a child under 15 years 
of age. Payment of interim 
maintenance grant should 
cease upon the death of 
the victim. 

 


